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Jack Russo (Cal. Bar No. 96068) 

Christopher Sargent (Cal. Bar No. 246285) 

COMPUTERLAW GROUP LLP 

401 Florence Street 

Palo Alto, CA 94301 

(650) 327-9800 office 

(650)618-1863 fax 

jrusso@computeiiaw.com 

csargent@computeiiaw.com 

Attorneys for Third Parties 
Theodore Kramer and 
Thomas Scaramellino 


FILE'© 

SAN MATEO COUNTY 

MAY O 8 2019 



Superior Court of California 
County of San Mateo 


Six4Three, a Delaware limited liability 
company, 

Plaintiff; 

v. 

Facebook, Inc., a Delaware corporation; 
Mark Zuckerberg, an individual; 
Christopher Cox, an individual; Javier 
Olivan, an individual; Samuel Lessin, an 
individual; Michael Vernal, an individual; 
Ilya Sukhar, an individual; and Does 1-50, 
inclusive, 

Defendants. 


Case No. CIV533328 

Assigned for all purposes to Plon. V. 
Raymond Swope, Dep’t 23 

Theodore Kramer and Thomas 
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Third Parties Theodore Kramer and Thomas Scaramellino join in the ex parte application 
filed on May 6, 2019 by Murphy, Pearson, Bradley & Feeney et al. for a stay for the reasons set 
forth in that application and for the following reasons as well. 

I. No Discovery Should Occur While the Plaintiff Lacks Representation . 

This Court recently permitted all counsel for Plaintiff to withdraw from representation; 

no new counsel has yet been appointed by Plaintiff. Yet, purportedly through service on 
Plaintiff s principal Mr. Kramer, Defendants issued new discovery requests to Plaintiff. 
Declaration of Theodore Kramer, submitted herewith (“KramerJDecL”), Exhs. 3 and 4. Without 
counsel, Plaintiff cannot respond to the discovery requests recently issued by the Defendants, 
whether by objection or motion, given its lack of representation. For the same reason, Plaintiff 
has no ability to meet and confer, oppose or otherwise respond to the discovery protocol 
proposed by Defendants, including opposing the protocol in oral argument and briefing before 
the Court. Further, Plaintiff has no ability currently to seek a writ or appeal the decisions of this 
Court regarding such discovery while it has no representation. Any decisions made by the Court 
while Plaintiff lacks counsel, especially those pertaining to production of attorney-client 
privileged documents and attorney work-product cannot be remedied after the fact. For the 
foregoing reasons, a stay must be granted until Plaintiff secures representation. 

II. No Protective Order Violations Took Place; Therefore, 

No Further Discovery Is Warranted Pending the Appeals . 

According to Facebook’s own counsel, in a letter from December of last year not 

previously disclosed to this Court by Facebook: 

It is wholly exceptional for the Serjeant at Arms to be deployed to attend a private 
citizen at his hotel and require him to hand over documents to a Committee of the 
Flouse. More so for that Order to be made and served in circumstances where the 
Committee was aware that the documents had been sealed by Orders of the 
California Court, and Mr Kramer, a US citizen bound by those Court Orders, was 
clear that to hand them over would be a breach of the Orders of that Court for 
which he would be answerable. 

Kramer Deck, Exh. 1. 

In another letter from a few days earlier, Facebook’s counsel states, “We understand that 
the DCMS Committee decided at 11am on 21 November 2018 to report Mr Kramer's breach of 
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1 its order to the House, and that Mr Collins subsequently did so. As far as we are aware, no 

2 further steps have been taken in respect of the report.” Id. Why has Facebook failed to disclose 

3 these communications to the Court notwithstanding its obligation to do so? 

4 These communications are consistent with Mr. Kramer’s description of events in London, 

5 confirming that the order to which Mr. Kramer was subject was, in Facebook’s counsel’s own 

6 words, “wholly exceptional,” and further that Mr. Kramer was cited for violations of an order of 

7 the House of Commons, which Facebook’s own counsel admits in the letter. Cal. Bus. & Prof. 

8 Code § 6068(d) (2019); Cal. Rule of Prof. Conduct, Rule 3.3. In other words, the disclosures 

9 were made under lawful authority as allowed by Section 16 of the Protective Order. As Mr. 

10 . Collins stated, “I can confirm as well that the committee only had access to the documents that 

11 had been sealed by the court in San Mateo relating to the Six4Three case after you complied with 

12 the order to produce them.” Id. This statement by Mr. Collins directly contradicts the “evidence” 

13 Facebook presented to the Court that Plaintiff disclosed Facebook’s confidential information 

14 even prior to the events in late November in the United Kingdom - evidence which served as a 

15 basis for the Court’s grant of the crime-fraud exception. 

16 Because there were no violations of the Protective Order and Six4Three complied with 

17 Section 16 to the letter, no further discovery is warranted, and a stay should issue. 

18 HI. Defendants Continued Failure to Initiate a Procedurally Proper, 

Substantive Proceeding, Further Supports the Issuance of a Stay Order. 

19 -- 

The proceedings over the last several months purportedly stem from alleged violations of 

20 

the Protective Order and yet no ruling interpreting the Protective Order has been made. 

21 

Nonetheless, Defendants have alleged all the facts and law of a civil or criminal conspiracy and 

22 

are proceeding with prosecuting their conspiracy allegations seemingly with the approval of the 

23 

Court. This is contrary to law. In light of the Court’s own admission that the requisite findings for 

24 

an Order to Show Cause for sanctions and contempt are present here, Defendants should be 

25 

required to follow proper procedure on those threatened proceedings. As the alleged contempt 

26 

did not occur in the courthouse, it is properly characterized as indirect contempt. Koehler v. 

27 

Superior Court. 181 Cal.App.4th 1153, 1159 (2010). Under Koehler , an OSC for sanctions and/or 

28 
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contempt can be ordered by the Court or requested by Faceboolc. Id. at 1169-1171. Without such 
an OSC or other proper process 1 , which is necessary to provide the responsive parties the 
opportunity to defend themselves, to ensure due process, and to prepare for the required 
evidentiary hearing and record, discovery cannot proceed, and a stay should be ordered. 


Respectfully submitted, 

Dated: May 8,2019 Computerlaw Group LLP 



Christopher Sargent 


Attorneys for Third Parties 
Theodore Kramer and 
Thomas Scaramellino 


1 Alternatively, Defendants may seek to file a new complaint against any parties Defendants 
allege to have participated in any alleged conspiracy. To the extent Defendants seek to name 
members of Plaintiff’s legal team as defendants in that complaint. Defendants are required to 
adhere strictly to California Civil Code Section 1714.10. The California legislature and courts 
have set forth required procedures, such as those specified in Section 1714.10 or Koehler 
precisely to prevent the very situation in which the parties and the Court now find themselves. 
Defendants cannot be permitted to continue to prosecute their conspiracy allegations in violation 
of California law. 
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